PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2006-41

UNI TED STATES TAX COURT

RUSSELL CLI FFORD MULLEN AND JOAN MARI E MULLEN, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 4715-04S. Filed March 16, 2006.

Russell difford Mullen and Joan Marie Millen, pro se.

Noelle C. White, for respondent.

PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463' of the Internal Revenue Code
in effect at the tinme the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority.

! Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
year in issue.
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Respondent determ ned a $2,498 deficiency in petitioners’
2001 Federal income tax. The issues are (1) whether $14, 970. 84
in disability annuity paynents paid to petitioner Joan Marie
Mul | en (petitioner) by the United States Railroad Retirenent
Board? (RRB) is includable in petitioners’ 2001 incone and (2)
whet her interest paynments of $245 received by petitioners are
i ncludable in petitioners’ 2001 incone. At the time the petition
was filed petitioners resided in Baltinore, Mryland.

Backgr ound

Petitioner was born on Novenber 10, 1941, and worked as a
clerk for CSX, a railroad conpany, fromJuly 28, 1981, to June 2,
1991. Petitioner was not enployed fromJune 2, 1991, to January
31, 1998. In 1998, before reaching the mninumretirenent age,
petitioner applied for and was granted a disability annuity under
the Railroad Retirenment Act of 1974, Pub. L. 93-445, 87 Stat.
162, currently codified at 45 U S.C. sec. 23la(a)(1l)(v), by the
RRB. The RRB found that January 31, 1998, was the onset date of
petitioner’s disability, entitling her to disability annuity
paynments as of July 1, 1998.

Petitioner received $14,970.84 in annuity paynments fromthe

RRB during the 2001 taxable year. For that year, petitioner

2 The Railroad Retirenment Board is an independent agency
of the United States charged with the adm nistration of the
Rai | road Retirenent Act, ch. 868, 48 Stat. 1287 (1934), and the
Rai | road Unenpl oynment | nsurance Act, ch. 680, 52 Stat. 1094
(1938).
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received a Form RRB-1099-R, Annuities or Pensions by the Railroad
Retirenent Board. Listed on the Form RRB-1099-R are the

fol |l ow ng anmount s:

Enpl oyee contri butions $11, 415. 58
Contri butory anount paid 14, 970. 84
Total gross paid 14, 970. 84
Federal incone tax w thheld -0-

Petitioners did not include any of the annuity paynents as incone
on their 2001 Federal inconme tax return.

Due to an adjustnment nade to petitioners’ 1999 Federal
income tax liability petitioners received a refund of $2,722 from
the Internal Revenue Service in 2001 that included an interest
paynent to petitioners of $241. Petitioners also received $4 in
interest income from Provident Bank. The Internal Revenue
Service and Provident Bank each reported these respective
paynments on a Form 1099-INT, Interest. Petitioners did not
include either interest paynent as incone on their 2001 Feder al
i ncome tax return.

Upon exam nation, respondent included the entire disability
annuity paynents of $14,970.84 and the $245 of interest in
petitioners’ inconme for 2001.

Di scussi on

1. Railroad Retirenent Disability Annuity Paynents

Petitioners contend that the disability annuity paynents are

not includable in gross incone because they are attributable to a
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return of enployee contributions.?

Benefits received fromrailroad retirenment prograns
generally have two conponents, identified as Tier 1 and Tier 2
benefits. Absent disability, no railroad retirenment benefits are
paid until the enployee reaches age 62 or is at |east 60 years
old and has conpleted 30 years of service. Railroad Retirenent
Act of 1974, Pub. L. 93-445, 87 Stat. 162, currently codified at
45 U. S. C. sec. 23la(a)(l)(v). Tier 1 benefits are essentially
t he equi val ent of Social Security benefits and are taxed under
the provisions of section 86. Sec. 86(d)(1)(B); see Ernzen v.

United States, 875 F.2d 228, 229 (9th Cr. 1989). Petitioner’s

disability annuity paynents are not essentially the equival ent of
a Social Security benefit and thus are not Tier 1 benefits taxed
under section 86.4

Tier 2 benefits consist of all benefits under the Railroad

Retirement Act of 1974 other than Tier 1 benefits and are taxed

3 Petitioners do not contend that the annuity
distribution is exenpt under either sec. 104, conpensation for
illness, or sec. 105, anmounts received under health plans. W
have exam ned both sections and do not find that either applies.

4 Petitioner applied to the RRB for a Social Security
equi val ent benefit designation for her disability annuity. Her
request was deni ed because she did not neet the requirenent of
havi ng worked 20 out of the 40 quarters preceding the date of the
onset of the disability under the Social Security Act, ch. 531,
49 Stat. 620 (1933), currently codified at 42 U S.C. sec. 416(i)
(2000). Petitioner left work 7 years before the date of the
onset of the disability of Jan. 31, 1998, therefore, the
disability annuity was not eligible for a Social Security
equi val ent benefit designation.
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as private pensions. Section 72(r)(1) provides that for incone
tax purposes, Tier 2 railroad retirenment benefits are treated “as
a benefit provided under an enpl oyer plan which neets the

requi renents of section 401(a).” Section 401(a) pensions are
treated as annuities and are taxable under section 72. Sec.
402(a).

Section 72(a) generally requires that any anount received as
an annuity be included in gross inconme. Under section 72(b)
“Gross inconme does not include that part of any anmount received
as an annuity * * * which bears the sane ratio to such anount as
the investnent in the [annuity] contract * * * bears to the
expected return”. See also sec. 72(d). Petitioner contends that
t he anobunt she received in 2001 as a disability annuity was a
return of her investnent in the railroad retirenment program and
therefore not includable in incone.

Section 72 generally “does not apply to any anount received
as an accident or health benefit”. Sec. 1.72-15(b), Inconme Tax
Regs. Amounts received as a result of a disability are accident
or health benefits within the neaning of section 1.72-15, |Incone
Tax Regs. |If an enployer plan to which section 72 applies
specifically provides for accident or health benefits that are
attributable to enpl oyee contributions, then such portion of that
benefit is excludable fromgross incone under section 104(a)(3).

Sec. 1.72-15(c)(1), Incone Tax Regs. On the other hand, if a
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pl an does not expressly provide for accident or health benefits
attributable to enpl oyee contributions and what portion of the
enpl oyee contributions is to be used for such purpose, then it
w Il be presuned that no enpl oyee contributions are used to
provi de such benefits. Sec. 1.72-15(c)(2), Income Tax Regs. Any
anounts recei ved as accident or health benefits and not
attributable to contributions of the enployee are includable in
gross incone except to the extent excludabl e under section 105(b)
or (c). Sec. 1.72-15(d), Incone Tax Regs. As previously noted,
we have concl uded that section 105 does not apply in this case.

Al t hough section 72 applies to Tier 2 railroad retirenent
benefits, there is no indication that petitioner contributed to a
pl an that expressly provided for accident or health benefits
attributable to enpl oyee contributions. She did not provide any
evi dence or docunentation of the existence, terns, or
participation in such a plan.® Nor is there any indication in
the Railroad Retirenent Act of 1974 that a portion of the
enpl oyees’ contributions was attri butable to an accident or
health plan. Wthout evidence that the plan’s terns expressly

provi de for accident and health benefits attributable to enpl oyee

5 Sec. 7491(a) does not shift the burden of proof to
respondent because petitioner has provided no credi ble evidence
regarding the terns of her retirenment plan. Sec. 7491(a)(1).
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contributions, we nmust presunme that no enpl oyee contributions
were used to provide petitioner’s disability annuity paynents.
Sec. 1.72-15(c)(2), Incone Tax Regs.

Furthernore, we conclude that with 10 years of service,
petitioner was not eligible for retirenent until she turned 62 on
Novenber 10, 2003, and that the railroad retirenment benefits she
received in 2001 were on account of a disability and are
i ncl udabl e in gross incone.

In sum petitioner’s disability annuity paynents are not
subject to the return of capital provisions of section 72(b) (or
section 72(d)) and are fully taxable. See secs. 61(a)(9), (11),
72(a). Respondent’s determnation on this issue is sustained.

2. | nt erest Paynents

Section 61(a)(4) provides that interest paynents are to be
included in gross incone. Petitioners stipulated that they
received $241 in interest fromthe Internal Revenue Service and
$4 in interest fromProvident Bank. Petitioners failed to
address in their petition the reason they did not include either

interest paynent in their 2001 income. We find, therefore, that
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petitioners have conceded the issue of inclusion into incone of
both interest paynents.® Respondent’s determi nation on this

I Ssue I s sustained.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.
Deci sion will be entered
for respondent.
6 We note at the conclusion of the trial on Feb. 14,

2005, petitioners were directed to file a menorandumin response
to respondent’s pretrial menorandum by Mar. 21, 2005. No such
menor andum by petitioners was filed, and the record was ordered
cl osed on Mar. 31, 2005.



